[bookmark: _GoBack][image: C:\Users\smissert\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\40XJQEOI\PSLogoAllPartsColor.jpg]




TO:	MICHAEL CURLEY
	TOPSAIL ISLAND SHORELINE PROTECTION COMMISSION

FROM:	MIKE MCINTYRE
SUBJECT:	SEPTEMBER MONTHLY LEGISLATIVE UPDATE 
DATE:	SEPTEMBER  22, 2016


MONTHLY LEGISLATIVE UPDATE

In September, the House and Senate returned to Washington after a seven-week summer recess for a short legislative session before both chambers break again by the end of September through the November elections. Both chambers will return after Veteran’s Day through mid-December for a three-week work period to close out business in the 114th Congress.

STATUS OF FY 2017 APPROPRIATIONS 

Lawmakers are focused on passing a continuing resolution (CR) by September 30 to avoid a shutdown of the federal government. House and Senate Republicans have battled over the details of the CR. Democrats and many moderate Republicans favor a short-term extension that will require lawmakers to return to Washington after the November elections to negotiate and pass fiscal year appropriations through September 2017. House conservatives are generally not supportive of this approach, arguing for a bill that would extend funding into next year, leaving final spending bill negotiations for FY 2017 to a new Congress and Administration. 

The CR currently being negotiated is expected to extend through December 9, leaving lawmakers only three weeks after the November elections to figure out how to pass all 12 appropriations bills. The Senate is expected to pass the CR the week of September 19, and Senate leaders have indicated that they will adjourn once it passes, forcing the House to either accept the legislation or be blamed for a shutdown. 

HOUSE AND SENATE 2016 WATER RESOURCES DEVELOPMENT ACT BILLS

The Senate passed its version of the 2016 Water Resources Development Act (WRDA) on September 15. The $9.35 billion package authorizes 29 Army Corps of Engineer’s Chief’s Reports, which includes two projects in North Carolina for flood risk management in Princeville ($14,001,000 federal share) and hurricane and storm damage risk reduction in Bogue Banks, Carteret County ($138,964,000 federal share). It also includes a number of provisions for drinking water, sewage treatment and stormwater infrastructure. The bill’s price tag concerned some conservative members, who attempted to slow passage of the bill by raising a budget point of order over alleged budget law violations, but the order was easily waived. The lean $5 billion House bill will likely not raise the same budget concerns, especially because the cost of the bill is offset by an equal $5 billion in deauthorizations of previously authorized projects. 

House Transportation and Infrastructure Committee Chairman Bill Shuster (R-PA) is working with leadership to bring the House WRDA bill to the floor for a vote the week of September 19. It is still not clear if the House will be able to pass the bill before the pre-election recess or if consideration will be punted to the lame-duck session in November and December. Either way, there are significant differences between the House and Senate bills that must be worked out in order for a WRDA bill to be signed into law by the end of this Congress. We understand that pre-conference discussions have been taking place since August to resolve these differences and consequently avoid delays during conference to ensure efficient passage before the end of the year.  

STATUS OF REQUESTED LEGAL OPINION FROM THE CONGRESSIONAL RESEARCH SERVICE

In late August, the American Law Division of the Congressional Research Service (CRS) responded to the legal opinion which we had asked Senator Thom Tillis (R-NC), Senator Richard Burr (R-NC) and Congressman Walter Jones (R-NC-3) to request on behalf of North Topsail Beach regarding the potential misinterpretation of the statute and corresponding regulations by the U.S. Fish and Wildlife as applied to the infrastructure of North Topsail Beach. CRS was split on the issue, providing arguments both for and against North Topsail Beach’s position, which is not uncommon for CRS legal opinions. CRS stated that the Secretary of the Interior does not have the authority to make changes to CBRS system maps based on evidence that property had a full complement of infrastructure or otherwise should not have been included in CBRS. Therefore, CRS concludes that federal legislation is the most reasonable way to make major adjustments to the boundaries of Unit L06 involving North Topsail Beach. 

The basics of the arguments are outlined below (excerpts taken from CRS response, a copy of which is attached):

Arguments North Topsail was “Developed”
	Status of Infrastructure
· “Based on this evidence of infrastructure, it could be argued that North Topsail had sufficient infrastructure to be deemed ‘developed’ under CBRA given the apparent existence of the four critical elements of infrastructure identified in 16 U.S.C. § 3503(g)(1).”
Private Capitalization Efforts
· “Evidence that private capital had been invested in North Topsail and used to construct the infrastructure might also support the position that the town was sufficiently ‘developed’ under CBRA.”
· “North Topsail also states in its Infrastructure Analysis that ‘[c]apital outlays for the electric service were made by a private utility company during the late 1970’s.’ The existence of such private investment may support the argument that North Topsail was ‘developed’ within the meaning of CBRA and the 2000 Reauthorization Act.”

Arguments North Topsail was “Undeveloped”
	Application of the Single Corridor Provision
· “...it could be argued that the majority of the requisite infrastructure was contained within a single highway corridor, and therefore was insufficient to render North Topsail ‘developed.’”
· “FWS affirmed that ‘sewer and water lines were installed along the main roads and primary electric service was available [,]’ but FWS appeared to conclude that North Topsail was correctly included in the System in 1982 because ‘secondary services were not constructed until the lots were developed.’ While there is no explicit reference to ‘secondary services’ in OBRA, CBRA, the 2000 Reauthorization Act, or the Proposed Criteria, one potential interpretation of this phrase is that it was intended to reference utility infrastructure that extends outside the primary utility lines in the main highway corridor to subdivisions, lots, or building sites off of the main road. To the extent FWS determined there was insufficient infrastructure consisting of water, sewer, or electric lines extending outside the N.C. Highway 210 and State Route 1568/New River Inlet Road corridor, such a determination might support the conclusion that North Topsail was undeveloped.”
	Application of Phased Development
· “To the extent it was concluded that the infrastructure which was present in October 1982 did not meet the requirements for a full complement of infrastructure, the lack of then-existing infrastructure may have foreclosed a determination that future construction would satisfy the phased development criteria.”
	More Restrictive Guidance under the 2000 Reauthorization Act
· “Whereas the Proposed Criteria allowed the Secretary to deem property ‘developed’ so long as there was ‘reasonable availability’ of wastewater services, water supply, and electrical service, the 2000 Reauthorization Act requires this infrastructure to have been ‘existing’ at the time of inclusion.”

We have discussed the CRS response and potential legislative strategies with senior staff from the offices of Senator Tillis, Senator Burr and Rep. Jones. Congressman McIntyre also spoke directly to Senator Tillis, Senator Burr and Rep. Jones in Washington during the week of September 12. Both Senators and Rep. Jones, along with their staff, are now working with us and the relevant committees to discuss further the viability of potential legislative options, including the possibility of filing a bill before the end of the year.
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